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TOWN OF SALISBURY NATURAL RESOURCES AREA PROTECTION BY-LAW
[bookmark: _Toc113609850][bookmark: _Toc119730004][bookmark: _Toc114068725][bookmark: _Toc115173457]Section 1.1 – Purpose:

[bookmark: _Hlk114670063]Wetland resource areas and the land immediately adjacent to them contribute a number of public values and interests and are therefore protected in this bylaw. The purpose of the Town of Salisbury’s Resource Area Protection By-law is to protect the foreshores, wetlands, natural and water resource areas of the Town of Salisbury by controlling activities likely to have a significant individual and/or cumulative effect upon resource area values, including but not limited to the following:
Public and private water supply, Aquifer protection district, Groundwater, Flood control, Storm damage prevention, Water pollution, Fisheries, Shellfish, Barrier beach, Erosion and sedimentation control, Wildlife, Wildlife corridors, Open Space, Agriculture use, Aquaculture use, Recreational use, Climate change adaptation, deemed important to the community (collectively, the "resource area values protected by this bylaw"). 	This bylaw is intended to utilize the Home Rule authority of this municipality to protect additional resource areas, for additional values, with additional standards and procedures stricter than those of the Wetlands Protection Act, G.L. Ch.131, 40 and Regulations thereunder, 310 CMR 10.00.
[bookmark: _Toc119730005][bookmark: _Toc113609851][bookmark: _Toc114068726][bookmark: _Toc115173458]Section 1.2 – Jurisdiction:

	Except as permitted or as provided in this by-law, no person shall remove, fill, dredge, build upon, or alter the following resource areas:
1. Rivers, perennial streams, brooks, creeks and lands adjoining these resource areas within two hundred (200) horizontal linear feet, known as the riverfront area;
2. Vernal pool habitat;
3. Freshwater or coastal wetlands (both boarding and isolated), marshes, wet meadows, bogs, swamps, rivers, perennial streams, springs, banks, flats, reservoirs, lakes, ponds, beaches, dunes, estuaries, the ocean, and lands adjoining these resource areas within one hundred (100) horizontal linear feet, known as the buffer zone;
4. Intermittent streams, brooks, creeks and lands adjoining these resource areas within one hundred (100) horizontal linear feet, known as the buffer zone;
5. Lands subject to flooding or inundation by groundwater or surface water and lands subject to tidal action, coastal storm flowage, or flooding;
6. Lands under water, beneath any of the water bodies listed above.
7. Any land within the Aquifer Protection District as defined in Article X – B, the Water Resource District By-Law of the Town of Salisbury.

These resource areas are, collectively, the resource areas protected by this bylaw.
[bookmark: _Toc119730007][bookmark: _Toc113609852][bookmark: _Toc114068727][bookmark: _Toc115173459]Section 1.3 – Definitions:

	Except as otherwise provided in this Bylaw or the Regulations hereunder, the definitions of terms and the procedures in this Bylaw shall be as set forth in the Wetlands Protection Act (M.G.L. Ch. 131 §40) and Regulations (310 CMR 10.00), as now in effect. In addition, the following definitions shall apply in the interpretation and implementation of this By-Law: 
· 		Isolated vegetated wetland: Freshwater wetlands, of at least one thousand 
(1,000) square feet in area that do not border on creeks, rivers, streams, ponds or lakes. The types of isolated vegetated wetlands include wet meadows, marshes, swamps and bogs. Detention or retention basins or swales created for the purpose of stormwater management are not considered isolated vegetated wetlands under the ordinance and these regulations.
	In addition to the minimum size requirement, isolated vegetated wetlands must also meet the definition of "bordering vegetated wetlands" (310 CMR 10.55(2)) with the exception that these wetlands do not border any creeks, rivers, streams, ponds, lakes or other water bodies.
	The boundaries of isolated vegetated wetlands are the same as those for bordering vegetated wetlands as defined in 310 CMR 10.55 (2)(c).
· 	No-disturbance zone: That portion of the buffer zone which extends twenty-five (25) feet horizontally from the edge of the following wetland resource areas:
(1) Any freshwater or coastal wetlands, marshes, wet meadows, bogs, swamps, rivers, streams, springs, banks, flats, reservoirs, lakes, ponds, beaches, dunes, estuaries, and the ocean;
(2) Intermittent streams, brooks, and creeks.
	Disturbance of any kind is prohibited within this twenty-five-foot no-disturbance zone including but not limited to grading, landscaping, vegetation removal, pruning, cutting, filling, excavation, roadway construction and /or driveway construction. The buffer zone does not apply to the "vernal pool habitat" resource area which is a no-disturbance zone in its entirety as defined below	
· 	Vernal pool habitat: A vernal pool is typically a confined basin or depression which, at least in most years, holds water for a minimum of two (2) continuous months during the spring and/or summer, contains at least two hundred (200) cubic feet of water at some time during most years, is free of adult predatory fish populations, and provides essential breeding and rearing habitat functions for amphibian, reptile or other vernal pool community species. Under this article, a vernal pool shall meet the certification criteria of the Massachusetts Natural Heritage and Endangered Species (NHESP) Program as outlined in the NHESP Guidelines for the Certification of Vernal Pool Habitat, March 2009, or successor guidelines. The boundary of the vernal pool habitat shall be two hundred (200) feet horizontally outward from the mean annual high-water line defining the depression or basin and shall not include lawns, gardens, landscaped areas, driveways or structures in existence or proposed under a plan approved by the commission at the time of adoption of this article.
	The vernal pool habitat need not be located within another wetland resource area, or be certified as a vernal pool by the Massachusetts NHESP (or any other state or local agency) to be eligible for protection under the ordinance and these regulations; however, vernal pools certified by the Massachusetts NHESP are assumed to be vernal pools and are therefore protected under the ordinance and these regulations.
	The entire vernal pool habitat as defined above is considered a no-disturbance zone.
· 	Wildlife corridor shall include any land, the topography, soil structure, plant community composition and structure, proximity to water bodies and waterways, and hydrologic regime of which provides food, shelter, migratory, breeding or overwintering areas for birds, mammal, reptiles, or amphibians.
[bookmark: _Toc113609853][bookmark: _Toc119730006][bookmark: _Toc114068728][bookmark: _Toc115173460][bookmark: _Toc119730008]Section 1.4 – Barrier Beach Protection:

	In addition to any other provisions of this By-Law and any other applicable law, the following shall apply to any construction on the Primary Dune; 

(1) 	All construction on the Coastal Dune extending toward the shoreline shall not extend any further than structures existing on the property on the effective date of this By-Law or closer than the average of the adjacent properties when an alternatives analysis is provided to the conservation commission demonstrating why the average is the best alternative. 
(2) 	In all areas of the Barrier Beach, no activity shall increase the elevation or velocity of flows in a floodplain.
[bookmark: _Toc113609854][bookmark: _Toc114068729][bookmark: _Toc115173461]Section 2.1 – Exceptions: 

[bookmark: _Toc119730009]The following exemptions shall apply and no application or permit is required under this article for the following activities, provided that all such work shall be in compliance with section 2.1(b):
A. The following activities are exempt in any resource area and buffer zone:
(1) Work performed for normal maintenance or improvement of land in agricultural or aquacultural use as defined by the Wetlands Protection Act Regulations at 310 CMR 10.00;
(2) Routine mowing (including river meadows) and maintenance of lawns, gardens, and landscaped areas, in existence on the effective date of this article or which are created after such date in accordance with the terms of this article;
(3) Removal of dead and dying trees which are deemed to be a hazard to public safety, as confirmed by, Salisbury Conservation Agent, the Salisbury Tree Warden or a certified arborist and documented to the commission within thirty (30) days of removal (In such instances notification shall be provided to the commission or its agent prior to such work and conditions may be imposed to prevent adverse impacts to protected resource areas);
(4) Fencing around existing vegetable gardens.
(5) Planting native species of trees, shrubs, or groundcover (excluding turf lawns);
B. The following activities in the one-hundred-foot buffer zone (which includes the twenty- five-foot no-disturb zone) or the two-hundred-foot riverfront area, provided the activity is not within any other resource area; there is no regrading; no trees greater than six (6) inches diameter breast height are removed; there is no alteration to additional resource areas; and erosion and sedimentation controls are used as needed or as determined by the commission or agent of the commission:
(1) Constructing, maintaining, and repairing unpaved pedestrian walkways for private use provided there is no use of fill material;
(2) Maintaining and repairing existing stonewalls;
(3) Maintaining and constructing new fencing provided that:
a. It is greater than fifty (50) feet from the edge of the wetland boundary or fifty (50) feet from the mean annual high-water line of a perennial stream (whichever is farther);
b. It does not constitute a barrier to wildlife movement (i.e., the fence is greater than six (6) inches from the ground surface);
(4) Stacking cordwood;
(5) Conversion of lawns to uses accessory to residential structures such as decks, sheds, patios, and pools, provided the activity, including any discharge pipes, is located more than fifty (50) feet from the mean annual high-water line within the riverfront area or from bordering vegetated wetland, whichever is farther, and erosion and sediment controls are implemented during construction. The conversion of such uses, or other impervious surfaces accessory to existing single family houses to lawn or natural vegetation is also allowed (Consistent with 310 CMR 10.02 (b)(1)(e), mowing of existing lawns is not subject to jurisdiction under this article);
(6) Activities, such as monitoring wells, exploratory borings, soil sampling, and surveying, that are temporary, have negligible impacts as determined by the commission, and are necessary for planning and design purposes;
(7) Pruning of existing vistas, provided the activity is located more than fifty (50) feet from the mean annual high-water line within a riverfront area or from bordering vegetated wetland, whichever is farther.

C. Utilities and roads: The applications and permits required by this article shall not be required for:
(1) Maintaining, repairing, or replacing, but not substantially changing or enlarging, an existing and lawfully located structure or facility used in the service of the public to provide electric, gas, water, telephone, telegraph, or other telecommunication services, provided that notice has been given to the commission prior to commencement of work, and provided that the work conforms to any performance standards and design specifications in regulations adopted by the commission.
(2) Maintaining and repairing existing and lawfully located existing roads (excluding bridges and culverts) provided that:
a. There is no increase in impervious surface;
b. There is no additional alteration of resource areas;
c. Written notice has been given to the conservation commission fourteen (14) days prior to commencement of work; and
d. Erosion and sedimentation controls are used as necessary.
D. Stormwater management systems: The applications and permits required by this article shall not be required for maintenance of a stormwater control structure or system in existence at the time of adoption of this article or of one approved in accordance with the stormwater management standards, as provided in the Massachusetts Stormwater Policy. This exemption shall apply provided that the work to maintain the stormwater management system is limited to maintenance and that said work utilizes best practical measures to avoid and minimize impacts to wetland resource areas outside of the footprint of the stormwater management system. Such stormwater management systems may include wetland resource areas created solely for the purpose of stormwater management and approved under an order of conditions.

E. Emergency projects: The applications and permits required by the ordinance shall not be required for emergency projects necessary for the protection of the health and safety of  the public, provided that the work is to be performed by, or has been ordered to be performed by, an agency of the commonwealth or a political subdivision thereof (including the Town of Salisbury); provided that advance notice, oral or written, has been given to the commission prior to commencement of work or within twenty-four (24) hours after commencement; provided that the commission or its agent certifies the work as an emergency project; provided that the work is performed only for the time and place    certified by the commission for the limited purposes necessary to abate the emergency;  and provided that within twenty-one (21) days of commencement of an emergency project   a permit application shall be filed with the commission for review as provided by the ordinance. Upon failure to meet these and other applicable requirements of the  commission, the commission may, after notice and a public hearing, revoke or modify an emergency project approval, order restoration and mitigation measures.

Other than what is stated in this article, the exceptions provided in the Wetlands Protection Act (M.G.L.A. c. 131 § 40) and its regulations (310 CMR 10.00) shall not apply under this article.
The conservation commission may adopt additional exemptions and exceptions within the regulations promulgated pursuant to section 6.1.



[bookmark: _Toc113609855][bookmark: _Toc114068730][bookmark: _Toc115173463]Section 3.1 – Application for Permits and Request for Determination:       
A written application ("permit application") shall be submitted to the commission to perform activities affecting resource areas protected by the bylaw. The application shall include such information and plans as are deemed necessary by the commission to describe proposed activities and their effects on the resource areas protected by this bylaw. No activities shall commence without receiving and complying with a permit issued pursuant to this article.
A. Forms and submission requirements: Applicants submitting filings governed by this bylaw shall use the standard Wetlands Protection Act (WPA) Forms from the department of environmental protection (DEP). Applicants shall include the words: "Town of Salisbury – Natural Resource Protection Bylaw" on all applications for projects within the Town of Salisbury, subject to review under this article and Wetlands Protection Act Regulations.
1. Request for Determination of Applicability (RDA): Any person desiring to know whether or not a proposed activity or area is subject to this article shall submit a written request for determination of applicability (RDA) to the commission. The application materials required shall be the same as those used in filing under the Wetlands Protection Act Regulations (310 CMR 10.00), WPA Form 1: Request for Determination of Applicability.
2. Notice of Intent (NOI): A written notice of intent (NOI) shall be filed with the commission for a permit to perform activities affecting resource areas and buffer zones, protected by this article. The  application materials required shall be the same as those used in filing under the Wetlands Protection Act Regulations (310 CMR 10.00), WPA Form 3: Notice of Intent. Where appropriate, under the requirements of the Wetlands Protection Act Regulations (310 CMR 10.00), the applicant may submit WPA Form 4: Abbreviated Notice of Intent. No activities shall commence without receiving, and complying with, a permit (order of conditions) issued pursuant to this article.
3. Other plan and submission requirements: Additional plan and submission requirements may be established by the commission through regulations adopted pursuant to section 3.5. of this bylaw. No application ("permit application" such as a notice of intent or request for determination of applicability) shall be deemed complete or timely without the payment of all required fees, the submission of application forms and the submission of plans in accordance with these regulations. At its sole discretion the commission may relax these requirements where such information is not necessary to make a determination on a request for determination of applicability (RDA) or notice of intent (NOI).

[bookmark: _Toc115173464]Section 3.2. - Independent Consultants: 

[bookmark: _Hlk112058417]	The Commission may, at the expense of the applicant, retain an independent consultant for the purpose of providing the Commission with data, analysis, or other information deemed by the Commission to be reasonably necessary or appropriate to assist the Commission in reviewing the application or rendering its decision, in conformity with the provisions of M.G.L. Ch. 44 §53G and Rules and Regulations of the Commission. Failure by the applicant to pay the requested consultant fee shall be cause for the Commission to declare the application administratively incomplete and deny the permit without prejudice, except in the case of an appeal. The Commission shall inform the applicant and the Massachusetts Department of Environmental Protection (MA DEP) of such a decision in writing. The Commission shall not issue a permit until all outstanding consulting fees have been paid for. The Commission shall return any unused portion or the consultant fee to the applicant unless the Commission decides at a public meeting that other action is necessary.

[bookmark: _Toc115173465]Section 3.3 - Coordination with other Boards or Departments:

	At the discretion of the conservation commission, the commission's agent shall notify the Board of Selectmen, Zoning Board of Appeals, Board of Health, Police Department, Fire Department, Department of public works, and the Building Commissioner when an application or request will be heard at a public hearing. The commission shall not take final action until the boards and officials have had 14 days from receipt of notice to file written comments and recommendations with the commission, which the commission shall take into account but which shall not be binding on the commission. The applicant shall have the right to receive any comments and recommendations, and to respond to them at a hearing of the commission, prior to final action.

[bookmark: _Toc115173466]Section 3.4. Fees:

At the time of application, the applicant shall pay a filing fee as specified in the “Filing Fee Schedule” adopted in the Rules and Regulations of the Conservation commission, as authorized; st. 1988, c202, sec 26 which may be drawn upon by the commission as necessary to carry out the provisions of this article and its regulations. Such fee shall be in addition to that required by the Wetlands Protection Act.
 
[bookmark: _Toc119730010][bookmark: _Toc113609856][bookmark: _Toc114068731][bookmark: _Toc115173467]Section 4.1 – Notice and Hearings:
	Abutter notification requirements for all permit applications shall follow the Wetlands Protection Act (M.G.L.A. c. 131 § 40) and Regulations (310 CMR 10.00) promulgated thereunder. Abutters under the ordinance shall include property owners whose land abuts the subject land described in a plan subject to commission review including those across a traveled way, across a body of water, in another municipality and any property within one hundred (100) feet of the subject parcel(s).

[bookmark: _Toc119730011][bookmark: _Toc113609857][bookmark: _Toc114068732]	The Commission shall have the authority to continue the hearing to a date certain announced at the hearing, for reasons stated at the hearing, which may include receipt of additional information offered by the applicant, deemed necessary by the Commission in its discretion, or comments and recommendations of other local or state boards and officials. In the event the applicant objects to a continuance, the hearing shall be closed and the Commission shall take action on such information as is available.

[bookmark: _Toc115173468]Section 5.1 – Permits, Conditions, and Determinations:

	If the Commission, after a public hearing, determines that the activities which are the subject of the application are likely to affect the interests protected by this bylaw, the Commission, within 21 days of the close of the hearing, shall issue or deny a permit for the activities requested. If it issues a permit, the Commission shall impose conditions which the Commission deems necessary or desirable to protect those interests, and all activities shall be done in accordance with those conditions.

	The Commission is empowered to deny a permit for failure to meet the requirements of this bylaw, for failure to submit necessary information and plans requested by the Commission, for failure to meet design specifications, performance standards, and other requirements in regulations of the Commission, for failure to avoid or prevent unacceptable or cumulative effects upon the wetland values protected by this bylaw, and where no conditions are adequate to protect those values.
A. Activities within areas subject to protection under this by-law: 
The general performance standards for Banks, Land Under Water Bodies, Bordering Land Subject to Flooding and Isolated Land Subject to Flooding shall be as stated in 310 CMR 10.00 as amended. The general performance standards for Bordering Vegetated Wetland (BVW) and Isolated Vegetated Wetlands (IVW) shall be as stated in 310 CMR 10.55 as amended except where an alteration of BVW or IVW is proposed. The Commission will consider projects requiring the permanent alteration of up to five thousand (5,000) square feet of BVW or IVW as permitted by 310 CMR 10.55 (4)(b) as amended only if the applicant demonstrates: 
1) no practicable alternative is available; 
2) project scope and design minimize the amount of resource area destroyed; 
3) in the judgment of the Commission such work will not lead to degradation of additional BVW or IVW; and 
4) replication area is provided in a ratio of 2:1 for the BVW or IVW destroyed. 

B. The Commission shall presume that any activity or alteration within 25 feet of any freshwater or coastal wetlands, marshes, wet meadows, bogs, swamps, springs, banks, beaches, reservoirs, lakes, ponds, and lands under water bodies, intermittent streams, brooks and creeks, and perennial rivers and streams, has a significant individual or cumulative impact upon the resource area values protected by this Bylaw and shall be prohibited. 
	Disturbance of any kind is prohibited within this twenty-five-foot no-disturbance zone including but not limited to grading, landscaping, vegetation removal, pruning, cutting, filling, excavation, roadway construction and /or driveway construction. Within the no disturb zone established by the commission, no grading, planting, site work, construction, or storage of materials is allowed. Vegetation in the no disturb zone shall not be cut or trimmed in any manner unless authorized by the commission as part of regular maintenance required for man-made drainage systems (such as seasonal mowing).
	Notwithstanding the above limitations, no activity which will result in the alteration of land within the presumptive no disturbance zone shall be permitted by the commission with the following exceptions:
(a) Planting of native vegetation or habitat management techniques designed to enhance the wetland values protected by the ordinance;
(b) Construction and maintenance of unpaved pedestrian access paths not more than four (4) feet in width;
(c) Maintenance of existing structures, utilities, stormwater management structures and paved areas;
(d) Construction and maintenance of water dependent structures and uses;
(e) Vista pruning and removal of dead and diseased vegetation consistent with conservation commission standards;
(f) Construction of new utility lines where the proposed route is the best environmental alternative;
(g) Septic system maintenance and, if a system has failed, repair/replacement meeting state/local standards where the maximum feasible buffer is maintained;
(h) Construction of accessory structures/uses associated with lawfully existing single family houses where the conservation commission finds that alternatives outside the buffer area are not available; the size and impacts of the proposed structure/use have been minimized; and the structure/use is located as far from the resource as possible;

Where a buffer zone is already altered such that the required buffer cannot be provided without removal of structures and/or pavement, this requirement may be modified by the commission provided that it finds that the proposed alteration will not increase adverse impacts on that specific portion of the buffer area or associated wetland and that there is no technically demonstrated feasible construction alternative;

This presumption may be overcome where applicant can clearly demonstrate with credible evidence the proposed activity or alteration would have no individual or cumulative impact upon any of the resource area values protected by this Bylaw in accordance with the Regulations hereunder. 

C.  The Commission shall presume that all areas meeting the definition of "vernal pools", including the adjacent area, perform essential habitat functions. This presumption may be overcome only by the presentation of credible evidence, which, in the judgment of the Commission, demonstrates that the basin or depression does not provide essential habitat functions. Any formal evaluation should be performed by an individual who at least meets the qualifications under the wildlife habitat section of the Wetlands Protection Act regulations

	An Order of Conditions (OOC), Determination of Applicability (DOA), or Order of Resource Area Delineation (ORAD) shall expire three years from the date of issuance. The Commission may extend a permit for one or more periods of up to three years each, upon written request from the applicant made at least 30 days prior to the expiration of the permit.

	For good cause the Commission may revoke or modify a permit issued under this bylaw after public notice and public hearing and notice to the holder of the permit.

	Amendments to any permit shall be handled in the manner set out in the Wetlands Protection Act Regulations (310 CMR 10.00) and policies thereunder.

	Activities considered minor in scope and that would predictably have no measurable or cumulative impact upon the resource areas protected by this Bylaw, may be reviewed and permitted by the Conservation Agent if it meets compliance of the Wetlands Protection Act (G.L. Ch. 131 §40) and regulations (310 CMR 10.00).

[bookmark: _Toc119730012][bookmark: _Toc113609858][bookmark: _Toc114068733][bookmark: _Toc115173469]Section 6.1 – Regulations:

	After public notice and public hearing, the Commission shall adopt rules and regulations. The Rules and Regulations shall include procedures to conduct hearings, issue, deny, revoke and/or modify permits and to appeal, and shall also provide guidance generally to persons seeking to conduct a Regulated Activity. 

	Such Rules and Regulations may also provide, as the Commission deems necessary, additional definitions and procedures not inconsistent with this bylaw and a schedule of fees and fines to be charged for applications and enforcement which may be based on estimated project cost including, but not limited to, building construction, site preparation, landscaping, all site improvements, and close out documents. 

	Such Rules and Regulations shall become effective when voted by the Commission and filed with the Town Clerk. Failure by the Commission to promulgate such Rules and Regulations, or a final unappealable decision by a court of the invalidity of any part of such Rules and Regulations, shall not act to suspend or invalidate the effect of this bylaw other than in accordance with such decision.	

[bookmark: _Toc115173462][bookmark: _Toc119730013][bookmark: _Toc113609859][bookmark: _Toc114068734][bookmark: _Toc115173470]Section 2.2 - Variances, hardship and mitigation:

	Applicants may, in appropriate circumstances, request that the commission grant a variance from specifically identified requirements of the ordinance or regulations promulgated by the commission pursuant to section 6.1.
	The conservation commission may, in its discretion, grant variances from the specific submission requirements and performance standards of this ordinance and regulations adopted pursuant to section 6.1. The conservation commission may grant such variances when an overriding public interest is demonstrated or when it is necessary to avoid so restricting the use of the property as to constitute an unconstitutional taking without compensation pursuant to federal and state laws. The intent of this section is to ensure that reasonable use may be made of such property; however, the extent of use shall be limited in so far as is necessary to protect the wetland values protected by this ordinance, and to ensure that there is no foreseeable danger to the public health or safety. In all cases, the burden of proof shall be on the applicant to demonstrate maximum feasible compliance with the requirements of this ordinance. In cases where a variance is granted, the commission may require mitigation measures to be implemented to offset potential adverse impacts to the wetland resource areas.
The commission may waive the application of any performance standard herein when it finds, after opportunity for a hearing that:
(1) There are no reasonable conditions or alternatives that would allow the project to proceed in compliance with these regulations;
(2) Mitigating measures are proposed that will allow the project to be conditioned so as to contribute to the protection of the wetland values protected by this article; and
(3) That the project is necessary to accommodate an overriding public interest or that it is necessary to avoid a decision that so restricts the use of property as to constitute an unconstitutional taking without compensation.
A request for a variance or waiver shall be made in writing and shall include, at a minimum, the following information:
(a) A description of the alternatives explored that would allow the project to proceed in compliance with the performance standards in these regulations and an explanation of why each is not feasible;
(b) A description of the mitigating measures to be used to contribute to the protection of the wetland values protected by this article;
(c) Evidence that an overriding public interest is associated with the project which justifies modifying one (1) or more performance standards in these regulations, or evidence that the decision regarding the permit application would so restrict the use of the land that it constitutes an unconstitutional taking without compensation.
(d) In the event a taking claim is being made, the following additional information shall be submitted:
1. Documentation that the subject property is legally and/or equitably owned by the applicant, including the date of acquisition. Also, identification of all property in contiguous ownership, including contiguous properties in which the applicant has a present, future or past fee interest or beneficial interest and documentation of the assessed value of the said contiguous property.
2. Documentation of the assessed value of the property subject to regulation as well as documentation of acquisition costs, proceeds received to date, expected proceeds (including copies of purchase and sales agreements, expenditures, and any other financial and economic data relevant to the waiver/variance request.
3. Documentation of the value of the loss alleged to result from compliance with the relevant performance standards from which a waiver/variance is sought.
(e) The request for waiver/variance shall be sent to the commission by certified mail or hand delivered and a copy thereof shall at the same time be sent by certified mail or hand delivered to any other parties in interest.
(f) Within twenty-one (21) days of the receipt of a request, the commission shall hold a public hearing on the request.
(g) Within twenty-one (21) days of the close of the public hearing, the commission shall issue a decision as to whether to grant the waiver/variance request. Such decision shall set forth the findings as required herein.

Section 7.1 – Security:

	As part of a permit issued under this bylaw, in addition to any security required by any other town or state board, agency or official, the Commission may require that the performance and observance of the conditions imposed hereunder be secured wholly or in part by one or more of the methods described below:
1. By a proper bond or deposit of money or negotiable securities in an amount sufficient in the opinion of, and payable to, the Town of Salisbury.
2. [bookmark: _GoBack]By a conservation restriction, easement, or other covenant enforceable in a court of law, executed and duly recorded (or registered; in the case of registered land) by the owner of record, running with the land to the benefit of this municipality and members of the public, whereby the permit conditions shall be performed and observed before any lot may be conveyed other than by mortgage deed.

[bookmark: _Toc119730014][bookmark: _Toc113609860][bookmark: _Toc114068735][bookmark: _Toc115173471]Section 8.1 – Enforcement:

No person shall remove, fill, dredge, build upon, degrade, or otherwise alter resource areas or buffer zones protected by this article, or cause, suffer, or allow such activity, or leave in place unauthorized fill, or otherwise fail to restore illegally altered land to its original condition (as authorized and directed by the conservation commission), or fail to comply with any permit or enforcement order issued pursuant to this article.
The commission and its agents shall have the responsibility, duty, and authority to enforce this article, its regulations, and permits issued thereunder by violation notices, and administrative (enforcement) orders. Any person who violates the provisions of this article may be ordered to restore the property to its original condition and take other action deemed necessary to remedy such violations, or may be fined, or both.

Any permit application or request for certificate of compliance is evidence of the landowner's permission for said parties to enter his or her private land for the purposes of conducting such  inspections. 
An enforcement order issued by the commission shall be signed by a majority vote of the commission. In a situation requiring immediate action, an enforcement order may be signed by a single member or agent of the commission, if said order is ratified by a majority of the members at the next scheduled meeting of the commission.

	The Commission shall have the authority to enforce this bylaw, its regulations, and permits issued there under by letters, phone calls, electronic communication and other informal methods, violation notices, non-criminal citations under M.G.L.A. c. 40 § 21D, and civil and criminal court actions. 
	
	Upon request of the Commission, the Board of Selectmen may request the Town Counsel to take appropriate legal action for enforcement under civil law. Upon request of the Commission the Chief of Police may take the appropriate legal action for enforcement under criminal law. Municipal boards and officers, including any police officer or other officer having police powers, shall have the authority to assist the Commission in enforcement.

	Any person who violates any provision of this bylaw or regulations promulgated hereunder, or permits, enforcement orders issued hereunder, shall be punished by a fine as determined by the rules and regulations. Each day or portion thereof during which a violation continues shall constitute a separate offence, and each provision of the bylaw, regulations, or permit violated shall constitute a separate offense. This fine may be in addition to any levied under the Wetlands Protection Act, M.G.L.A. c. 131 § 40

	In addition to the appeal provisions under M.G.L. Chapter 40, §21D, persons fined may appeal in writing to the Commission within 21 days. The Commission shall vacate fines where compliance has been established or, their issuance is inconsistent with the interests of this Bylaw. The Commission shall suspend fines as long as the person in violation demonstrates a reasonable, good faith effort toward obtaining compliance. The Commission may restore suspended fines at any time during an existing violation if reasonable progress is not achieved within 30 days of determination. This provision does not preclude the issuance of fines in conjunction with orders for restoration or mitigation.

[bookmark: _Toc119730015][bookmark: _Toc113609861][bookmark: _Toc114068736][bookmark: _Toc115173472]Section 9.1 – Burden of Proof:

	The applicant for a permit shall have the burden of proving by a preponderance of the credible evidence that the activities proposed in the application will not harm the interests protected by this bylaw. Failure to provide adequate evidence to the Commission supporting a determination that the proposed activities will not harm the interests protected by this bylaw shall be sufficient cause for the Commission to deny a permit.

[bookmark: _Toc119730016][bookmark: _Toc113609862][bookmark: _Toc114068737][bookmark: _Toc115173473]Section 10.1 – Relation to the Wetlands Act:

	This bylaw is adopted under the Home Rule Amendment of the Massachusetts Constitution and the Home Rule Statutes, independent of the Wetlands Act, M.G.L. c131 section 40, as amended, and Regulations (310 CMR 10.00), as amended thereunder.

[bookmark: _Toc119730017][bookmark: _Toc113609863][bookmark: _Toc114068738][bookmark: _Toc115173474]Section 11.1 – Severability:

	The invalidity of any section or provision of this bylaw shall not invalidate any other section or provision thereof, nor shall it invalidate any permit or determination which previously has been issued. 


End of Bylaw.
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