TOWN OF SALISBURY
Zoning Board of Appeals
5 Beach Road
SALISBURY, MASSACHUSETTS 01952
978-462-7839   
November 12, 2014
7:00 P.M.
MINUTES
Members Present:
 
Susan Pawlisheck, Derek DePetrillo, Kevin Henderson, Linda Tremblay, Joseph Stucker
New Business

Case No. 14-23

Daniel Ouellette

43 Dock Lane (Map 24 Lot26B2)

Request for a Finding to raze the existing structure and construct a modular on the pre-existing, nonconforming lot. 

Mr. Daniel Ouellette purchased the property in order to build a home upon it. The property is ¾ of an acre, but it is in an area that requires a minimum of one acre for building. He proposes to build a home that meets all requirements except the lot size. He addresses the fact that he does not have engineering plans for the proposed structure. He provided a drawing of the largest house possible on the lot as he wanted to save costs on the project. Susan says the board wants to see the lot with the proposed house to prove that the applicants are following all requirements and permits in compliance. Engineering plans are signed and attest that the building will be in compliance. As a result, the applicants would only need proof of hardship; without the engineering plans, there is absolutely no evidence for this Finding. Mr. Ouellette says the lot has wetlands and thus he wanted to save money; he claims the size of the lot will not change. Susan reiterates that without the requirements being met, the board does not have sufficient information to make a decision, especially in this case where the engineering/architecture plans are missing. She also points out that the plans provided state that the lot is 32,000’² not 32,900’² as purported in the application, which makes the lot even smaller than portrayed. This makes it even more important to provide accurate plans, so the board can make an informed decision about the matter. Mr. Ouellette claims the current structure is more harm than a new one, which he understands to be the defining point of a Finding. He is not positive of which building will be put on the property, so he does not want to pay for drawings for both buildings. Susan attests that the board understands he wants to save money in his project. However the Board’s responsibility to the law and the town requires that they do not make an exception for someone who does not have evidence that proves their project is in the best interest of the neighborhood. Kevin agrees that he would not feel comfortable providing a Finding without knowing the elevations, building sizes, and other important information. Mr. Ouellette asks if he can have reasonable assurance he will receive the Finding should he provide the necessary paperwork. Derek says that there is no proof the Finding is not detrimental; it would not be prudent to agree that Mr. Ouellette would receive a Finding without seeing the evidence first. Mr. Ouellette claims to have gone before the board to assure the acceptance of his Finding before he spends the money on the plans. Susan explains that telling people to see the board prior to fulfilling requirements for a Finding is contrary to the board’s role. Kevin then asks if people are able to draw their own plans and whether Mr.  Ouellette’s drawings are not sufficient. Mr. Ouellette explains that as part of due diligence, all applicants need to have engineer’s plans. Susan says the requirement is on the front page of the application form. Scott clarifies that certified plot plans are a standard requirement; they are signed and stamped by a licensed engineer to prove that the property does not purport to be something that it is not in terms of dimensions. Any errors in the certified plot plans are the applicant’s responsibility to deal. Susan explains that this is even more important for confirmation as there is already one error on the map provided. Susan explains that the lot is defined as unbuildable. Mr. Ouellette asks from where this information originates. Scott explains that intradepartmental commentary is allowed by Chapter 48, which is what was provided in this case. Derek says that having the complete paperwork and following the appropriate guidelines is the assurance that Mr. Ouellette will receive his Finding. He also asks about the status of the house. Mr. Ouellette explains the house is foreclosed and thus the buyer bears all costs for the property. 
Derek motions to continue the Finding to the January 13th, 2015. Kevin seconds the motion. All in favor. Vote, 5 in favor, 0 opposed.
Case No. 14-24
C+L Homes, LLC

15 CCC Road (Map 24 Lot 160)
Request for a Variance to build a single family home that does not meet side and front setbacks.  5 member board. 

The applicant is requesting a Variance to build a single family home that does not meet side and front setbacks. According to Attorney James Henry, attorney for C+L Homes LLC, thirteen months ago, C+L Homes LLC received a variance for side and front setbacks. With a change in neighbor’s building plans, they now only require a front setback. They received Conservation Committee Approval but were denied by the Department of Environmental Protection. Attorney Henry estimates they were two months away from town approval but never filed officially with the Registry of Deeds. Now the company is asking for a new variance. Susan Pawlisheck asks why they did not file and extend the Variance rather than never register. Attorney James Henry claims L+C Homes is still working with the owner of the property because whoever owns the property also owns the Variance; as a result, C+L Homes chose not to file in an effort not to affect negatively their ability to close on the property. Susan explains that as a result, this is a new Variance, not a continuation of a previous Variance. She asks for a complete explanation of this plan so the entire Board can understand the findings of fact. Attorney Henry claims abutters who were involved in the first Variance have not been as involved this time as their concerns were satisfied previously. An abutter from 18 CCC Road, Mr. Thomas Bashaw, was heavily involved in the last Variance but became less concerned upon learning the new Variance is ‘house keeping.’ The most current plans involve reducing the size of the deck, redrawing the sewer lines so they are coming in from the road at a 90 degree angle rather than across the yard, and per the request of the Conservation Committee paving to the road to reduce impact. There is a 30’ distance from the pavement and 36’ distance from the plot line; the requirement is a 40’ front setback. The DEP is most concerned about the back of the property, which involves wetlands, and Conservation Committee focused on the impact on the right side of the property, so the only area currently affected is the front of the property. Susan reads from notes that describe the property as unbuildable and claim access to sewer and water will most likely be subject to access fees. Mr. Litchfield, owner of C+L Homes LLC, claims they were able to access water and sewer and that C+L Homes bear the burden of paving the roadway and extending the water and sewer lines. He claims they would not do this without funds from the town. Susan says this is not the Board’s focus and thus the Board would be unaware. Attorney Henry talks about the soil condition of the lot as well as its main issue which is the wetland at the back of the property. The front of the property is upward then dips into a bowl-like shape towards the middle and back where the wetlands exist. The wetland and the related conservation regulations prevent use of any other portion of the lot. Attorney Henry claims that they assessed several other locations on the property and moving to the front left corner was most ideal because of a lack of neighbors on that side. Linda Tremblay asks why the road is also called Sand Hill Road. Susan Pawlisheck states CCC is an acronym, and the road is the same by either name. Attorney Henry addresses the hardship of this property related to wetland regulations and claims the property is unbuildable without approval from the Board. C+L Homes LLC has compromised with Conservation Committee and the DEP; both the committee and the department will not allow construction within a resources area to prevent having a detrimental effect on the wetlands. As part of this compromise and in an effort to meet Conservation Committee approval, C+L Homes LLC reduced the size of the deck, removed the garage, moved the front setback to 38’, and minimized the house footprint to 24’x34’. A demarcation point was added to ensure no one touches the wetlands in the back of the property. 

QUESTIONS FROM THE BOARD:

Linda Tremblay asks about the proposed retaining wall and erosion walls. She asks if the erosion wall is to control erosion during construction. Mr. Litchfield explains the erosion wall will be taken down after construction, but the retaining wall is permanent, and the property has a cantilever on the foundation. Linda also asks about diverted water. Mr. Litchfield claims that the water diversion was necessary, and by moving the house to the left, prevented more diversion of water and eliminated the need for a Variance on side setbacks. Linda then asks about the permanent conservation restriction attached to the deed, which limits what can be done on the property. Mr. Litchfield claims there is a state template form signed by the state, the Selectman, and the Conservation Committee. Its concept is to protect everything on the property, so the future owners cannot disturb anything naturally present, such as cutting down the trees. It creates a conservation restriction on the back of the property whereas the front of the property is treated as a normal property. This is designed to greatly restrict work done on the property. Linda asks about abutter approval. Mr. Litchfield claims Mr. Bashaw, who was the strongest opponent, offers his approval. Linda expresses further concern about the lot being labeled as unbuildable. Susan says that C+L Homes LLC has made the effort to build on this property in such a way that they can get approval in spite of conservation concerns. They are working closely with the Conservation Committee and are asking the Board to approve a Variance that has gone before other Boards with strict regulations. Kevin Henderson questions the rigidity of the ‘do not disturb’ line at the back of the property. He asks if, for instance, a tree limb hitting the house requiring removal would need legal permission. Mr. Litchfield claims efforts to maintain the property—removal of a tree limb, not cutting down an entire tree—would be completely understandable and appropriate, not requiring legal action. 
Derek DePetrillo makes a motion to grant the Variance, stating that the property meets substantial hardship related to its soil, the physical drop in the middle of the lot, the lot’s shape creating an inability to provide another buildable area, and the topography. Joseph Stucker seconds the motion. Susan Pawlisheck and Kevin Henderson vote to approve the Finding. Linda Tremblay votes to continue the Variance to the next meeting.

Vote, 4 in favor, 1 opposed. Motion passes.
Minutes
August 26th: Motion to approve from Joseph. Second from Linda. Susan, Derek, and Kevin vote unanimously to approve the minutes. Vote, 5 in favor, 0 opposed.
September 16th: Motion to approve from Linda. Second from Derek. Susan, Joseph, and Kevin vote unanimously to approve the minutes. Vote, 5 in favor, 0 opposed. 
October 14th: Motion to approve from Derek. Second from Linda. Susan, Joseph, and Kevin vote  unanimously to approve the minutes. Vote, 5 in favor, 0 opposed. 
Correspondence

Scott announces that town hall is moving to a new website where the Zoning Board will have more ready access to the process of uploading. Agendas, links to meetings, and similar content will be on this page should anyone be interested.

Scott also addresses the concerns about the commentary provided by the other departments. The building inspector and the secretary were both informed of this informal sharing of information prior to this meeting. This information could either be read into the public record or not by the board depending on whether or not the context is appropriate to the zoning’s focus. Susan considers it the building inspector’s job to tell the applicant any information provided in these notes and believes when presented to the board, these notes need a frame as to who wrote them and from what perspective. Joseph agrees. The secretary explains that she asked the previous secretaries about the purpose of these notes and was told to make photocopies of the information to be provided as useful fodder in making appeals decisions. She asked whether she should inform the applicants and was told that the applicants should be aware of any information affecting their ability to go before the board. Derek says it seemed like an inter-memo and wondered if this should be read in by Susan as part of the public record. Susan claims in the past that the building inspector informed the applicants of any information received in these emails. Susan believes Scott should filter this information to provide only the applicable information. Scott explains he does not want to over filter the information and does not want to omit this information by not having time to put it in the public record prior to the meeting.  Kevin asks if this information should just be presented at the meeting like evidence. Derek explains that a lot of this information does not apply to the board’s focal point. Scott continues by saying he does not want to filter out unrelated information that may negatively impact another department’s review of the application. Susan says if something is in the folder before her, she considers it public record and believes she should read it into the record and that the applicant has a right to the information. Scott says the board should receive these documents at the meeting at the same time as the applicants. The secretary explains she only received the commentary in note form without a framing aspect, such as the email correspondence or the author of the commentary. 
Derek asks why he did not receive a packet. Scott explains that packets are dropped off in order to receive information gathered by applicants at a later point. This has been his habit in other towns. In the future, packets will be mailed directly. 

Linda asks if she should keep the files from the previous cases. Susan explains that in court cases, the notes written by board members can be used as evidence against board members. She throws the papers out for that reason. Conversely, Scott has met individuals who keep all their paperwork. Susan says she keeps all on-going applications but throws everything else away. 
Motion to adjourn from Joseph.
Second from Derek. 
All in favor.
Vote, 5 in favor, 0 opposed.
 
Date: ​​​​​​​___________
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